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The Permanent Mission of Guatemala conveys to the Honorable General Secretariat renewed assurances of its distinguished consideration.

September 25, 2012

To the

Honorable General Secretariat

Secretariat of the Committee on Hemispheric Security

Organization of American States

Washington, D.C.
Government of Guatemala
Office of the Vice President

Secretariat against Sexual Violence,

Exploitation and Trafficking in Persons (SVET)

HIGHLIGHTING TRAFFICKING IN PERSONS AS A CRIME
Trafficking in Persons
The standards on addressing the crime of trafficking in persons are set out in the Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, supplemental to the Convention against Transnational Organized Crime signed in Palermo, in 2000. This crime, which is now a social scourge, affects not only its direct victims, but also societies a whole.
Despite the destructive consequences of trafficking in persons, its existence is very often obscured or downplayed. Therein lies one of the main obstacles to combating the problem. Many of its manifestations are sometimes regarded as “normal” and not understood as a criminal offense. Another obstacle is the perception that trafficking in persons is confined to certain spheres and specific circumstances that do not affect the broader public.

In light of the foregoing, trafficking in persons, apart from being an inhumane act, must be seen for what it is: A crime that comes in a variety of guises, none of which should be tolerated.
Highlighting trafficking as a crime entails having clear procedures to identify and prosecute it, preserving the idea that the primary focus through it all is the human being whose rights have been violated.
The Work Plan against Trafficking in Persons in the Western Hemisphere adopted by the Committee on Hemispheric Security proposes the following core lines of action on which to develop a response strategy to combat trafficking in persons:
· Establishment of police units and prosecution units specialized in trafficking in persons.
· Comprehensive training for law enforcement, immigration and tax officers, labor inspectors, social workers, and personnel engaged in combating trafficking in persons.
· Establishment and/or strengthening of bilateral and multilateral agreements for the exchange of criminal records on individuals who have been convicted of the crime of trafficking in persons and related crimes, according to the laws of each country.
· Adoption of investigation processes and techniques to develop evidence that is independent of the testimonies of victims of trafficking in persons.
· Development of expertise in special investigative techniques, in keeping with domestic laws, that can be used in national and international investigations, as it relates to trafficking in persons.
· Continuous strengthening of immediate operational contacts for information exchange; as well as mechanisms for coordinated judicial cooperation and research, special investigative techniques, administrative cooperation, mutual legal assistance, extradition, and, as much as possible, intelligence, in order to identify the modus operandi, routes, and movements of traffickers between the countries of origin, transit, and destination.

· Promotion of procedures and practices within national judicial systems to ensure the effective tracing and confiscation of proceeds and instrumentalities of the crime of trafficking in persons, making use of international cooperation.
· Strengthen, according to national capacities, the collection of data on criminal prosecution of trafficking offenses at national and local levels, as the case may be.
Further to the above, the prosecution and punishment of trafficking in persons should be based on guiding principles, including:
· A human rights-based approach,
· Sensitivity to gender issues,
· Observance of the rights of the child and child participation,
· A broad and international approach,
· A coordinated and integrated multidisciplinary approach,
· Based on proven facts,
· Sustainability.
Designing a Strategic Criminal Prosecution Policy

Criminal prosecution of trafficking in persons should aim to prove well-supported charges brought by the agencies responsible, in order to ensure that culprits are effectively punished and prevent their impunity. Since trafficking is a complex crime that involves individuals and, very often, criminal organizations, strategic criminal prosecution policies should be promoted and implemented at both the domestic and the international level, given the transnational nature of this criminal blight on society.

Strategic Criminal Prosecution (SCP) is understood as an approach that seeks to combine the efforts of prosecutors as part of a global strategy for understanding crime. This entails including a planning component for carrying out the work based on criminal intelligence; in other words, processed and validated information on the criminal environment.
The chief aim is to reduce crime; that is, bring about a decline in trafficking in persons by setting concrete goals and adopting specific strategies to lower the incidence of these crimes.

In this regard, the strategy starts with the principle of intelligent criminal prosecution, or problem-oriented prosecution, in which priority is given to the social reality from which cases originate and, once the problems have been identified, designing solutions that as much as possible contribute to a precise understanding of a particular crime; in this case, trafficking in persons. 
To that end, it is based on community-oriented policing (community policing), which entails community involvement in identifying problems and strategies. In other words, the extent to which the crime of trafficking in persons has spread has been identified, with the result that it has become a priority to tackle and eradicate it. This concept is usually linked to an organizational culture shift in prosecution units, since it is they that will be called on to establish ties and responsibility mechanisms with the community through regular contact, strategic partnerships, and accountability.

The more prosecutors succeed in identifying situations that generate trafficking crimes, the more they should try to familiarize themselves with and understand them. This requires collecting experiences and information from other law enforcement agencies (statistics from the Police Department and Attorney General's Office) and, in particular, from civil intelligence departments or offices, and related organizations (women’s groups, child protection groups, etc.).
The following are considered core principles of strategic criminal prosecution:

· Functional direction of criminal prosecution
This power of direction has two facets that need to be adequately visualized:

a. The strategic version, which implies directing all investigative apparatuses or agencies toward specific issues,
b. Direction in specific cases.
Accordingly, it is up to the prosecutor to formulate criminal prosecution policies, one of which is the criminal prosecution policy that will dictate the direction taken by the police and other agencies in investigating incidents and collecting evidence to support convictions.
· Proactivieness
The proactiveness principle entails establishing clear goals and problem-oriented action guidelines in which investigations are tailored to finding the culprits. The prosecutor decides what is to be investigated, the resources that he or she will use in the investigation, and the strategies to that end, all starting with a clear knowledge of the criminal environment.

· Material equality: Selection based on the seriousness of the offense
Owing to the limited availability of material resources, in designing criminal investigation policies it is necessary to prioritize what crimes should be prosecuted based on the seriousness of the offense and the importance of the legal interests at stake. This means giving priority to crimes that involve violence against persons, according secondary importance to crimes against property.

· Rationalization:  Problems and structures approach

A very high proportion of modern crime has a structure that comprises simple and elaborate cases, as well as individual actors (persons) and complex ones (criminal bands, enterprises, and organizations), as in the case of trafficking in persons in all of its modalities.
· Inter-State Regionalization Plans
These must seek to become more efficient and effective in combating trafficking in persons at the international level, to which end, the following necessary elements are proposed:

· Establish legal foundations and general guidelines for international cooperation, including promotion of cooperation agreements.

· Develop or improve national capacities in the areas of extradition, mutual legal assistance, transfers of persons, joint investigations, and international cooperation for conducting seizures.

· Develop or strengthen national capacities for identification, repatriation, risk assessment, and reintegration of victims of trafficking in persons, giving particular attention to the interests of children, as well as encouraging cooperation among countries of destination, transit, and origin.

· Encourage official and semiofficial cooperation, establishing communication procedures and channels for information and data exchange.

· Ensure consistency in policy recommendations from international and regional organizations as well as in terms of the technical assistance that they provide.

· Ensure a division of labor based on organizations’ mandates and core competencies so as to avoid unnecessary duplication.
· Encourage cooperation and joint programming among international and regional organizations in order to design and implement common strategies and programs.

Given the transnational nature of the crime of trafficking in persons and the similarity of the contextual circumstances in which it is committed, as well as the fact that in the majority of cases budgetary constraints are common, demand for comprehensive justice system services surpasses the capabilities of states. Hence the importance of international cooperation, such as information sharing and replication of best practices that have enjoyed success in combating and eradicating trafficking in persons, including, for example, the anti-trafficking coalition in Central America and the regional guidelines on prevention, combating, and eradication of trafficking in persons. 
COMPREHENSIVE CARE FOR VICTIMS OF TRAFFICKING IN PERSONS
The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, supplemental to the Convention against Transnational Organized Crime, highlights the need to adopt an integrated approach to combating trafficking in persons that encompasses all aspects of the crime and strikes a balance between criminal justice concerns and the need to protect and guarantee observance of the rights of victims in order to ensure genuinely comprehensive assistance.
The standards contained in the Protocol, mandatory for all states parties, adopt a victimological approach based, in particular, on innovation in the application of justice, where the core focus is on ensuring the rights of victims at all times. Added to these standards based on generally accepted legal principles relating to victimology is the inherent right of all victims to petition the state for reparation for harm caused.
By the same token, the Work Plan against Trafficking in Persons in the Western Hemisphere adopted by the Committee on Hemispheric Security contains guidelines for encouraging Comprehensive Care, which include:

· Ensure that victims of trafficking in persons are informed about protection and other services available to them, in a language they can understand.
· Ensure that victims of trafficking in persons are aware of and have access to consular services.
· Ensure that personnel with whom a victim comes into contact, including consular officials, immigration officers, police, labor inspectors, social workers, health personnel, and any others, have been trained in identifying and assisting victims of trafficking in persons and, where appropriate, their immediate family members.
· Promote the establishment of or, where appropriate, increase the number of adequate shelters for victims of trafficking in persons, taking into account gender, age, and other factors.
· Develop policies and programs to protect victims of trafficking in persons based on respect for human rights, taking into account gender, age, health, and other factors.

· Protect the identity and privacy of victims and/or witnesses of trafficking in persons to the fullest extent possible, taking steps to ensure the legality and integrity of their statements and testimonies.
· Adopt special protection measures designed to provide security and care for child victims of trafficking in persons in countries of origin, transit, and destination.
· Ensure that victims of trafficking in persons are provided access to free legal advice as well as to legal aid, where available, and promote measures to provide physical protection for victims or witnesses of trafficking in persons before, during, and after completion of a trial. 

· Cooperate with other states to provide protective measures for victims of trafficking in persons, including the granting of residence for victims and witnesses. In addition, establish and strengthen cooperative arrangements with civil society for the protection of child victims of trafficking in persons.

Inter-state regionalization plans as an assistance strategy
Comprehensive assistance for victims of trafficking in persons entails, in the first place, the implementation of instruments that ensure timely detection of victims, adequate time and space for assistance, and secure physical settings for both direct and collateral victims. Generally speaking, all victim assistance policies, strategies, and plans of action should seek to provide effective restitution of rights and, where possible, restore the victim to the situation prior to such a patent violation of international standards on human rights. That restitution includes, where appropriate, restoration of liberty; enjoyment of human rights, including the rights to identity, family life and citizenship; return to their place of residence; reinstatement in their position of employment; and return of their property.
To a large extent, promoting rights restitution entails fostering the development of THE VICTIM’S LIFE PLAN as the overriding principle in providing comprehensive assistance to victims of any crime, in particular, that of trafficking in persons, owing to its dehumanizing effects. That principle translates as the right of the victim to be provided with sufficient means proportionate to their needs to sustain their life plan, with the aim of eradicating the causes of their victimization and developing their expectations.

In that connection, the state has a fundamental duty to provide the necessary services and deploy sufficient resources to generate comprehensive reparation processes by which to restore to an individual the possibility to live as a person with rights, enabling them to successfully reintegrate with society and resume their life plan.
Such strategies should highlight and contain the following:

· A human rights-based approach:  The human rights of trafficking victims should be the central focus of all efforts to prevent and combat trafficking in persons, as should protection, assistance, and reparations for victims, in keeping with the principle that “priority should be given to providing prompt and effective assistance to victims and preventing situations that might endanger their physical and psychological well-being.”
· A broad and international approach:  In order to effectively prevent and combat trafficking in persons, especially women and children, a broad and international approach is needed in countries of origin, transit, and destination that includes measures to prevent trafficking, punish traffickers, and protect victims of trafficking, in particular safeguarding their internationally recognized human rights.
· Observance of the rights of the child and child participation (the child’s higher interests):  Child victims of trafficking in persons are entitled to special measures of protection, irrespective of their legal status as victims and minors, bearing in mind their special rights and needs. The prime consideration in all measures for children who are at risk of trafficking in persons must be the protection of their interests.
· A gender-sensitive approach: The fact that both men and women are trafficked must be recognized. Consideration should also be given to the similarities and differences between men and women in their experience of trafficking in persons, in terms of vulnerabilities and violations of rights. Attention should also be accorded to the different repercussions of policies on men and women. A gender-sensitive approach will empower potential and actual victims by providing them with access to information and available resources as well as enabling them to protect their human rights.
· No re-victimization. Any act or omission that might harm the physical or mental well-being of the victim must be avoided.
· Special protection. All victims are entitled to individual and differentiated protection in order to ensure their safety and restore their rights.
· Right of participation. The opinions and wishes of victims must be consulted and taken into consideration in any decision that affects them. The necessary steps must be taken to enable their participation, subject to their age and maturity.
· Respect for cultural identity. Victims have the right to conserve the links to their culture and religion in all interviews, and to have access to assistance services or legal procedures.
· Information. Victims must have access to information on their rights as regards asylum procedures, the search for their families, and the situation in their country of origin.
· Promptness. This is defined as the urgency, priority, and swiftness with which victim assistance procedures are carried out.
· A coordinated and integrated multidisciplinary approach: Trafficking in persons is a multidisciplinary problem and, as such, requires the application in diverse areas of coordinated policies consistent with the aim of preventing and combating trafficking in persons. States should ensure coordination among the various government agencies involved in activities to combat trafficking in persons; between those agencies and NGOs; and between the agencies of a member state and others.
· Sustainability: A sustainable response to trafficking in persons is one that endures over time and can be creatively adapted to evolving circumstances. Sustainability refers to consistency of practices in terms of both time and efficacy.

The aforementioned strategies should be implemented taking into account, as a minimum:

· Physical and mental injury.
· Loss of opportunities, in particular those of employment, education, and social entitlements.

· Material damages and loss of revenue, including loss of earnings.

· Moral injuries
· The cost of legal or expert assistance, medical services, and psychological and social services.

· Rehabilitation should include medical and psychological care, as well as legal and social services.

· Satisfaction should include, where relevant and appropriate, all or part of the following measures:

· Effective measures to ensure the cessation of ongoing violations;

· Guarantees of non-repetition, which should include, as appropriate, all or part of the following measures, which will also contribute to prevention:

· Strengthening the independence of the judiciary;

· Education as a continuous priority for all sectors of society on human rights and international humanitarian law, in addition to training in this area for law enforcement, as well as military and security forces;

· Revision and reform of those laws that contribute to clear violations of international standards and human rights.
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